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PROCEZEDTINGS
(9:00 a.m.)

MR. TEPPER: Well, we have quiet in the
room and I am going to take advantage of that to
welcome everyone and to call to order this public
meeting of the Trademark Public Advisory
Committee. I'm very happy to have everyone here
today at the PTO. I know we have some folks
listening in online too.

I would like to remind anyone who is
watching the webcast, if you have questions or
comments for our speakers, please do email those
in and send them. They'll be brought to us. We
will pause and try to take questions from folks
throughout the day but we definitely welcome your
input and questions, so feel free to take
advantage of the opportunity to submit those.

I think most folks recognize the faces
here. There are three new members of the TPAC
that I would like to welcome and introduce to
everyone. One is a familiar face, Jody Drake who
you saw at our last meeting because she is now
beginning her second term with us. She thought

she could get away from the committee but we are



very pleased that she has been reappointed and
will be continuing to work with us on TPAC.

Another face that may look familiar to
those of you who remember a few years back, Tim
Lockhart has started his second but
non-consecutive term with TPAC. Tim is with
Wilcox and Savage in Norfolk, Virginia, and many
of you will remember the good work that he's done
with us in the past. So we're really excited to
have him back, keeping us all in order and paying
attention.

And then we have our rookie. I think
a man well known to many of you, Jonathan Hudis.
Jonathan is with Oblon Spivak, which gives him the
distinction of having the shortest commute of all
of us. His office, literally, is at the corner.
They are right down the street from the PTO. And
we're very pleased to have Jonathan joining us for
his first meeting.

There is one other rookie. And I know
this is someone that you'll all know, but I'm very
honored to have something of a debut today. This
is the, I believe, the first public appearance of

our new Commissioner for Trademarks, Mary



Denison. Mary, of course, is, very well known to
many of you from her time in private practice
working with associations. I know she chaired
the USPTO Committee for INTA.

She has served, of course, as Deputy
Commissioner for Trademark Operations. But I
think, obviously, her most important distinction
qualifying her for the job, she is a TPAC Alumni,
as well. She served with Tim. So, we are very
pleased to have continuing great leadership in
Trademarks and are looking forward to hearing a
little bit more about how things are going. It's
been all of two months now, Mary? So I know that
things will be in order, and we're looking forward
to those updates, as well.

Just to reminder everyone, our
committee is appointed here to advise members of
the PTO on operations and budget. But mostly,
today, we are going to be hearing from folks about
new developments, how things are going, tracking
some progress. So I want to give most of the time
to our speakers from the office. I thank them for
their time to come in here with us, especially

with all of the weather challenges that we have



had this week. So it's been an extraordinary
adventure making sure everybody could get here.
And we are pleased to have the opportunity to go
forward with our meeting today, weather
notwithstanding.

That being said, I'm going to save us
just a little bit of time. The first item on your
agenda this morning, I need to send regrets from
our Deputy Director, Michelle Lee. Michelle was
planning to be here to address the group and she
has had some travel conflicts arise. So the laws
of physics prohibit her from occupying two spaces
at the same time, and until we solve that problem,
I regret that we will not be able to have Michelle
join us this morning.

However, we will start off with our tour
de force, a man who thinks on his feet. I think
when he needs to respond quickly to something, if
you've got to wing, I supposed that makes him a
winger. Dana Colarulli is our man on the Hill.
We're going to have a legislative update, find out
what, if anything, is happening in Congress,
particularly as it relates to IP. So Dana,

thanks for joining us this morning.



MR. COLARULLI: Thanks very much,
Maury, and good morning. Maury referred to the
adventure of the weather. I can tell you, being
home with a three and a half year-old and a
7-year-old running circles around me as I'm
watching two hearings and on a conference call is
certainly an adventure; not one I'd like to do
every day of the week.

So, Congress is trying to do some
things. Let me start off there. And we try to
support them in doing some good things in the IP
field. Let me start out there. Since the last
time the committee met, since I presented, we have
a new Congress and I want to talk about the makeup
of the Congress. As you all know, republicans on
both sides of the house; a number of new senators,
a number of new representatives as well. That
creates some challenges for us, some good
challenges to educate, certainly, on what it is
that we do here at the agency.

We've had a number of different
opportunities already this Congress, in the 114th
to do that, whether it's on policy issues. And

certainly, patent litigation legislation, the



conversation has restarted. There's been some
Trademark legislation that's being reintroduced.
And just in the first few months of the congress,
we've gone up to the Hill and presented our
budget. So a number different opportunities
both to engage with new members of the Congress
and to reeducate old members of the Congress what
it is that we do here at the agency.

I will say, another opportunity -- and
I'll talk about this -- is with the Senate
Judiciary Committee, in particular, who took some
action yesterday to report favorably Michelle
Lee's nomination as Director. The next step now
is for the full senate to consider her nomination
and to vote. That may be a quick process, so
we're hopeful it'll be a quick process. So
that's the next step in the nomination process.

And that's provided some
opportunities, as well, for us to do some meet and
greets with members of the Judiciary Committee
and talk about not just Michelle's vision for the
agency, but also to talk about some of the issues
that are going to be in front of the Judiciary

Committee.



So I talked a lot about the Judiciary
Committee because those are the committees of
jurisdiction for the PTO. Of course, in recent
Congresses, many other committees have taken
interest in IP issues, particularly on the
international front. So, I'll focus on the
Judiciary Committee. Here on this slide, not too
many changes.

Darrell Issa, formerly the Chair of the
Government Reform and Oversight Committee. 1In
the House, has taken the mantle of the
subcommittee on IP, the courts IP and the
internet. The other leadership in the House
stayed relatively the same. I think, what that
means 1s, you have someone who certainly
understands the patent world. He certainly has
had some oversight authority over PTO within the
last year, so I think some of that will continue
into this coming year.

I expect they'll be some general
operations oversight hearings and gquestions to
the PTO on follow-up from some of the IG reports.
So we expect those. We also expect him to take

a continuing role in some of the patent litigation



legislation that's being considered.

Moving over to the Senate, the same
personalities, different chairs. We've already
seen the committee start moving forward, at
least, on the staff level talking about some of
the substantive issues. They did this report
(inaudible) out Michelle Lee yesterday. Unclear
how the committee is going to work as we go
forward. There certainly are some differences
of opinions on some of the policy issues. But I
think the issues of most interest to the PTO, some
of the same dynamics still exist, particularly
around patent litigation.

So, key issues; we address patent and
litigation reform. Copyright statute review
mostly happening in the House, a series of
hearings. Another one yesterday, not on policy
issues on the copyright side, but on operational
issues. The Copyright Office itself is facing
some challenges.

Enforcement of trade secrets; there was
good action last year in both the House and the
Senate on trade secret legislation. We're

looking forward to that moving forward.



We had a very good symposium here at the
PTO in January where we had some of the key staff
working on this legislation here. They were also
hopeful that they'll be able to move something
this Congress.

Trade Promotion Authority, as well, not
within the jurisdiction of the Judiciary
Committee. This is a good example. Finance
committee in the senate; the ways and means and
the house clearly is going to spend quite a lot
of time trying to provide trade promotion
authority to the president, and defining the
scope of that authority.

Hearings, I've kind of very quickly
gone through. We had a second nomination
hearing; a first one in December, a second one for
Michelle at the end of January, two rounds of
questions for the record, as well. So we created
a very good public record for Michelle's
nomination.

Substantive hearing, already in the
patent arena, particularly the impact of Supreme
Court cases on some of the legislation that was

proposed last year, so a very good conversation



starting off.

Yesterday a hearing on patent demand
letters. This is one of the issues that there's
been a lot of support and consensus around will
likely be part of any legislation, trying to make
sense of the patch work of many state statutes
that have been passed just within the last year
to address abusive litigation tactics,
particular sending multiple demand letters
without much specificity on what the infringement
is.

And then, I mentioned already the
Copyright Office hearing yesterday.
Highlighting just three relevant events to moving
legislation into discussions; the Trade Secret
Symposium I mentioned already. Patent Quality
Summit; I think there's a very real connection
between quality and some of the legislation
proposals that are being discussed, sowe'll look
for an opportunity to talk about both of those.
I wanted to highlight that.

And then, coming up probably at the end
of March, although I know Shira Perlmutter is

going to be speaking to the committee and can



verify a conference on copyright in the digital
marketplace. This is a follow-up to a lot of the
discussions that have been happening over the
last year on both east coast and west coast on
issues raised in the copyright green paper. So
very active on all of those issues. And we're
trying to do our part to inform the discussion,
whether it's on the Hill or with a lot of the
stakeholders.

Congressional activity on trademarks:
So, a number of pieces of legislation we've seen
previously; the first is a bill on seals. It was
a very active discussion last year, whether
states and local municipalities should have
additional, i1f we should change the statute,
provide them with additional rights. Red Skins;
I CANN. And then, in the wake of the President's
announcement on Changing Relationship with Cuba,
a bill was introduced to repel Section 211. So,
we'll be watching all of these.

Maury, I don't know if I can handicap
any of these, whether they're actually move
forward, but these certainly are the discussions

in the trademark area that members of congress



want to initiate.

I won't spend too much time on this, but
just for information; again, one of the major
focuses for us right now is a patent litigation
legislation. Legislation has been introduced in
the House. We expect sometime in the next month
or so the Senate to introduce their own bill, and
it's unclear what the scope of that bill would be
yet. But I think you could expect that a similar
scope of provisions addressing litigation
tactics.

Certainly, I've mentioned demand
letters. Some language on increasing
transparency of patent ownership will likely be
part of this discussion. And then a very
vigorous discussion -- and there are many
disagreements over the litigation of management
issues. So whether you're talking about fee
shifting, which there seems to be significant
support for, although there has also been some
Supreme Court cases in this area. Discovery,
heightened pleading requirements, they'll be an
active discussion on all of those continued in the

House and will be initiated in the Senate.



Meanwhile, there continue to be a lot
of issues being taken up by the courts. The PTO
is continuing to implement the American Invents
Act, in particular, the post- grant review
proceedings. The post-grant opposition
proceeding itself is just really in its infancy,
so it's very early to say what its impact will be
on legislation. But the IPR trials have been
very successful and popular. So, a lot of things
going on that will impact the legislative
discussion, both here in the courts and being
discussed among our stakeholders.

Copyright issues, as I said, continuing
a series of hearings on a number of policy issues.
The Copyright Office, that last bullet under
domestic activity, issued a report in February on
the music marketplace and licensing addressing
some of the same issues we addressed in the green
paper, generally agreeing in a number of areas,
as well.

I'd mentioned we're in the process of
putting together a conference for spring,
probably late March. And hopefully we'll be

issuing a white paper at some point this year, as



well, to follow-up on the proposals made last
year.

Last in the copyright side, the Beijing
and Marrakesh Treaties; look like we'll be moving
forward, and Shira will comment on that. She's
hovering behind me. Hopefully this year, even
today, we're headed up to the Hill to provide
briefing to the Senate Foreign Relations
Committee.

And then, just generally, a lot of
activity around our satellite offices. This
year you'll see opening of the permanent offices
for the last two in Silicon Valley and in Dallas.
John Cabeca is doing some great work out there
with the stakeholder community already. And we
have judges there working and contributing to the
Board of Operations.

I already mentioned the budget and the
CFO team and my team went up last month and
presented the 2016 budget to the staff. The
secretary testified this week, as well, on the DOC
budget. I didn't get any questions on PTO but I'm
sure they'll be some follow-ups, as well.

And then, we're doing our work, as I



mentioned, to educate staff and to members,
especially new members. They'll be lots of those
opportunities with World IP Day coming up this
year, the 225th anniversary of the first Patent
Act from April 10, 1790, so there will be lots more
opportunities for us to educate staff, and we'll
take those opportunities where we can get them.
Thanks, Maury.

MR. TEPPER: Thank you, Dana. I think
it's worth noting that a relatively quiet period
for Dana involves tracking more issues than most
of us ever have to deal with, so we definitely
appreciate that. 1In some ways, it's reassuring
to see that some of the issues we're keeping an
eye on at Trademarks are the same ones we've been
aware of. So, I'll take Dana's notion of not
being able to handicap what might go anywhere.
But it's not always a bad thing when people are
not trying to tinker with our statute, so that can
be good news.

I did have one question and I want to
see 1f anyone else does for Dana. I believe, at
least some of the patent bills that you mentioned

up there, the Innovation Act and the Senate



Companion, if I'm right, there is at least a
trademark issue buried in there somewhere. So we
may keep an eye on that. Is that the bill that
involves the revisions to the bankruptcy statute
as well to address trademark licensees?

MR. COLARULLI: Yes, there is. And
there are some provisions that address trademarks
there. And, in fact, there were some concerns
last year with the language that was proposed that
I think were corrected. And Maury, I will say,
as well, of the proposals that I mentioned, those
are the things that Members of Congress want to
raise. There may be other things that the
community would come around and would like to
support, 1in terms of positive changes, so we
always encourage those conversations to move
forward. There's a few that I know folks here at
PTO have raised to me and we should actively
continue looking at those.

MR. TEPPER: Thank you. I just wanted
to get a little credit for a trademark issue in
there. Any other questions for Dana this
morning? All right. Do we have any questions

from the public? You have been encyclopedic, as



always. Thank you, Dana.

MR. COLARULLI: It went off easy today,
Maury.

MR. TEPPER: And I guess we'll return
you hopefully to home and the kids will call you
a survivor for making that. You're very much
appreciated. We'll keep moving forward then.
And we're going to have an update from the Office
of the Chief Financial Officer. Tony Scardino is
not able to join us in person today, but we're very
glad to have Frank Murphy standing in. So if
you'll note that change from your agenda. I
think we're well used to hearing from Frank and
he's a very busy man.

You already heard Dana mention we've
given the 2016 budget to the Hill. We'll be
working on that. They're actively monitoring
the current 2015 budget in how we're performing
and are 1n the process, as always, of thinking
about putting together the 2017 budget. So I do
want to remind you, when we go home and balance
our books, you know, we usually have to think
about this month or this year.

Our CFOs are always looking at at least



three years at a time. So I supposed that might
make one pull their hair out, but thank you for
joining us, Frank.

MR. MURPHY: And that's an excellent
segue as towhy my hair is so thin. Thank you very
much for that. Let me grab the clicker if I
could. Thanks, Dana. As Maury mentioned, at
any given time, the CFO is looking at at least two,
probably three budgets. And you'll see in this
presentation today, we even have some input from
the FY14 budget, so we are in fact looking at three
budgets and getting ready for the FY17 budget.

But we'll go through today where we're
at for this current fiscal year, fiscal year '1l5,
to talk as well about the 'l6 budget, and just
mention some things that are going on with the
biennial fee review.

If you take a look in the 'l5 budget,
we did have the fee forecast for trademarks of
$273 million, and our collections through January
are about six-tenths percent above our
corresponding timeframe last year. Of
particular note, of course, is that the fee

decrease just took place in January and we are,



in fact, tracking to what our planned fee forecast
is.

You can take a look at a little bit more
of a deeper dive into the fee forecast and our fees
for trademarks. These are the major data points
that we have, and you can see how we break them
out. We're tracking very close to what our
projections were. And as I mentioned, we did
have the reduction in the TEAS reduced fee
application filing. That took place in
mid-January. So the impact from that is right on
track with where we had planned to be.

When we take a look at our forecast out
through the end of the year, you can see here the
breakdown in terms of where our actual carry-over
was from the prior years, and that's the one point
I'l1l make. When I had mentioned earlier that we
talked multi-year, there's a portion of that
which actually came from the fiscal year '1l4
budget. And an important distinction, just as a
reminder for those who have been around for a
while when we talk, the Patented and Trademark Fee
Reserve Fund, and we also talk about the Operating

Reserve. Especially for anyone that's new to



these terms, I just want to make the distinction.

The Patent and Trademark Fee Reserve
Fund was enacted as part of the American Invents
Act. And that says that for any funds, any fees
that we have collected above what Congress has
appropriated will go into a Patent and Trademark
Fee Reserve Fund for the sole use of the PTO.
And to access those fees at the beginning of the
next fiscal year, we request Congress to transfer
those monies, to do a reprogramming to put that
back into our operating account. That's the key
here, and that's that little bullet, that little
asterisk that you see in terms of the new
carryover. We do, in fact, have money that came
from the Patent and Trademark Fee Reserve Fund.
And that our normal Operating Reserve terms in the
past have been called carryover, you may have
heard. Maury, did you have any questions?

MR. TEPPER: Actually, this 1s great
information. In fact, I just want to make sure
for our online audience, i1if we can maybe get the
microphone a little closer to you.

MR. MURPHY: Absolutely.

MR. TEPPER: I want to make sure that



they're picking you up well. Thank you.

MR. MURPHY: Got it. Thank you very
much. I appreciate that.

MR. TEPPER: And luckily, I followed
you on your explanation.

MR. MURPHY: As you can see in the end
of year projection, we're looking at the
carryover or that operating reserve will be $84.4
Million. When we start looking at the out-year
projections, while it's true that at any given
year we are looking at three budgets —- and in this
case, we're looking at the '15 budget and planning
the '1l6 budget, which was sent to the
Congress -- we actually have a five-year budget
for any submission that we put forward.

And here, you can see what we put in the
Fiscal Year 'l5 budget and the out-year
projections for 'l6, 'l7 and up through '20. We
also show that we actually have a very healthy
trademark program with growth projected '15
through '20 in around six, seven percent, which
is good news.

In the '16 budget, we sent those forward

to the Congress the first Monday in February. We



requested authority to spend the fees that we're
collecting, which is $3.2 Billion, broken out by
from Patents and Trademarks, as you see. And we
have operating requirements that exceed that, and
that our projecting spending would include
dipping into that operating reserve. That's
exactly the purpose for why it is there. It
allows us to continue without the stops and starts
in our investments so that we can maintain steady
state progress to address the growth that we have
anticipated. And we do anticipate as well that
we'll go back to adding into the operating
reserves in the out years.

The spending priorities that we have
within that budget, we're going to be hiring a net
of 37 new examining attorneys. And obviously,
we'll be hiring more but we will have some
attrition through that. We also will be
increasing the TTAB staff. And you'll notice in
the budget that it was a decrease in the IT
portfolio for trademarks which still reflects an
expansion of the Trademarks Next Gen, just not at
the higher rate that we had earlier.

And the last point I wanted to make was



on the biennial fee review. We have just started
this process. And there are 45 fee change
proposals that have been set forth, including
some that are looking to adjust trademark and TTAB
fees. We have a body that is looking at those
fees right now from feasibility, from impact,
from legal authority to see which of these should
we do a deeper dive on, and they're just now
starting that process. Literally, this week we
met to discuss that. So they'll be going into
doing a much deeper dive, and we'll be getting
feedback out probably near the end of the summer.

And I believe that wraps up the
financial update. I'm happy to take any
questions we may have.

MR. TEPPER: Okay. Thank you, Frank,
very much. I just want to make sure, too, a
couple of things to emphasize for folks. I think
you heard, for next year we are requesting
authority to spend our projected income. And I
do want to make sure that that's clear to everyone
here. The way that the PTO's budget still works,
although we have been fortunate to have some good

years, we haven't had the concerns about fees.



It is still true that the money that comes in the
doors here cannot be used or spent unless and
until Congress gives authorization to the Office
to spend the money. So each year, we still have
to receive authorization from Congress. The
money needs to be appropriated and authorized in
order for it to be put to work here. So when Frank
outlined that, I just wanted to bring that out.

I do have a couple of questions to
follow-up on, but let me first ask if members of
the committee have any questions for Frank?
Jonathan, please.

MR. HUDIS: Mr. Murphy, if you could
turn to the 10th page of your slides.

MR. MURPHY: Well I have nine slides
here.

MR. HUDIS: Okay. I'm looking at the
one that says "Spending Priority to the Trademark
Organization".

MR. MURPHY: Oh, I see the difference
there. Thank you. Okay.

MR. HUDIS: So, as the rookie member of
TPAC, I was grateful to get a lot of advance

reading from Mr. Tepper, our Chair. It was the



consensus of TPAC, as was proven by my reading the
advanced materials, that the Trademarks New
Generation Project has gone less quickly that
we'd like. In view of that, could you explain to
us why there is an intention to spend $18.6
Million less for the Next Generation system in
Fiscal Year 20157

MR. MURPHY: I can certainly try. I
will also point that, soon hereafter, we're going
to have the CIO in who can give a deeper dive into
this.

MR. HUDIS: We'll be asking him those
questions.

MR. MURPHY: ©Understood. The real key
on this was in conjunction with review of the
Trademark Next Gen Project. And the project
officer working with the Trademark Office did a
revalidation of the investment going forward.
And it was a plan that 1s still investing in
Trademarks Next Gen, but it's just at a lower
level than was initially planned. So there's
still an increase. There's still an investment
into the Trademarks Next Gen.

The specifics as to which projects are



being delayed or which projects have been put on
hold, I don't have with me. But I'd guarantee
that John would be able to give you more detail
on that.

MR. HUDIS: All right. Thank you, Mr.
Murphy. We will be asking those questions of Mr.
Owens later.

MR. MURPHY: There's just one
follow-up to that, and it's something that I know
John also can share. As mentioned or brought up
in one of the subcommittee meetings, we had a
request to do a deeper dive to provide the
committee with more information about the current
state for the trademark investments, and we are
willing to do that.

We have a lot of information that we
currently share. It may not be in the format that
the TPAC is looking to receive that information,
and we're going to evaluate that, make the tweaks
that may be necessary and provide that
information. So on amore routine basis, whether
that be quarterly, monthly, semiannually or
whatever that period of time will be, that we'll

be providing more detailed information on the IT



investments because that clearly is a driver in
the trademark budget.

MR. HUDIS: Thank you, Mr. Murphy.

MR. MURPHY: Mm-hmm.

MR. TEPPER: Thank you. Do we have
other gquestions for Frank today? Jody?

MS. DRAKE: I have one quick question,
Mr. Murphy. You talk about the biennial fee
review, and there are three proposals to adjust
Trademark TTAB fees. Are you able to tell us what
those are, those proposals?

MR. MURPHY: 1I'm going to try to do the
best, based on my notes. I believe the one that
was from Trademarks was a petition to revive an
application. And the two for TTAB -- you know,
my notes are not very clear. One is an extension
of time to file an opposition. And I just don't
know what the third one was, and I apologize for
that. I can get that information for you though,
Jody, I'm sure.

MS. DRAKE: Thank you.

MR. MURPHY: Mm-hmm.

MR. ROGERS: I'll add a little bit of

detail to that.



MR. TEPPER: Thank you.

MR. ROGERS: One of the things that we
thought we should look at was whether fees for the
few things that we actually charge for, such as
appeals and oppositions and cancellations,
should be adjusted. They haven't been adjusted
in many, many years. So it's natural that, given
the mandate to review fees, we would review those
fees.

And one of the other things that
involves thousands of filings a year, and which
have never had a fee associated with them, are
extensions of time to oppose. So we thought we
would at least take a look at that. And again,
as Frank mentioned in his presentation, these are
Just a few of many fees that the Office 1is
considering and which will go forward. Even I
can't tell you. I don't know that Frank can tell
you at this point in time. So they'll be under
active discussion and, obviously, we'll keep
everybody informed if there's anything that we
want to go forward with. And we certainly have
not dealt with any of the details in terms of how

much increases would be or what fees would be



charged, but we're just beginning to look at these
areas.

MR. TEPPER: I want to thank you, Judge
Rogers, for the clarification. Andalso, just to
make sure -- and please correct me. I want to
make sure that we all have context for this
discussion because I expect there is a lot of
interest when you hear fees changing what. This
will be part of, as I understand it, a regular
biennial process to simply take a look at our fee
structure. So I don't want to give the
impression that there is activity imminent or
that we'll necessarily see changes. This will be
part of the PTO's regular and routine review that
they'll be putting into place for every two years.

MR. MURPHY: Maury, thank you. That's
absolutely correct.

MR. TEPPER: Okay.

MR. MURPHY: This is a routine
operation that will take place. We obviously
received fee-setting authority as part of AIA.
We have, as part of that, a requirement to do a
biennial fee review, and it's a true evaluation.

Are we in fact balancing all of the fees against



our costs and are we furthering the IP system in
the manner that the community wants us to. So
Gerry is absolutely correct. There has been no
decision. 1In fact, when I say we met this week,
it was just a go/no-go should we look at these,
and this is part of what we will be looking at.
But what those next steps will be we'll find out
over the next several months.

MR. TEPPER: Great. Thank you. AndTI
thought it was appropriate to make sure that we
all keep in mind members of the public, as well.
There is a procedure in the event there are any
actual proposals, we will all have the
opportunity to review, discuss and comment.
And, in fact, I thinkwe'll have to have a specific
meeting with you all should that ever happen.
I'm not expecting anything at the moment, but
watch this space and stay tuned. And I think it's
probably a healthy thing to create a regular
review.

I know Bill has a question. 1I've been
asked just to remind all of our speakers, when you
are commenting, to make sure that your mic is on

and speak into the microphone, particularly for



the benefit of those who are listening online
today, so that they can hear everything. And
Bill, please go ahead.

MR. BARBER: Yes. 1It's more of a
comment than a question. But on the issue of the
fee charge for filing a notice of opposition or
petition for cancellation, I noticed in some of
the documents that we reviewed for this meeting
that the -- I believe the average cost of an
opposition and cancellation at the TTAB is a
little over $2,000. So I'm not necessarily
suggesting that the fee should correspond to
that, but I do just note for the record that the
TTAB is subsidized by basically the fees that are
paid by Trademark applicants, to a large extent.
Whether that's a good thing or a bad thing or
whether we want to make some adjustment there, I'm
not really prepared to give an opinion on. But
it is something worth noting.

MR. TEPPER: Thank you. Do we have
other questions for our Deputy CFO today? How
about questions from the public? All right.
Well thank you very much for the update. And, as

always, there's a lot going on. We appreciate



your time today, Frank.

MR. MURPHY: Absolutely. Thank you.

MR. TEPPER: I am now going to -- I
believe the term would be called an "audible™".
If you're following the agenda, this is the point
where you will want to not follow the agenda.
We're going to make a little bit of an adjustment.
We are switching up our policy and international
update both in place and time and in personnel.
So we are very grateful to have Shira Perlmutter
here today. She is our chief policy officer for
the PTO and is going to give us -- I think many
of you will remember Shira spoke with us maybe
last meeting, and that was a very active and an
interesting update on our IP program. You
already heard Dana allude to this. She was
available but needs to be on the Hill, I think,
by about 11:00. So we're going to bump things up
Just a little bit earlier just so we can make sure
to have the benefit of her participation today.

And I believe Dominick Keating 1is
joining as well, so we look forward to your
providing us an update today. And thank you.

MS. PERLMUTTER: Thanks so much more.



And thanks to everyone for their flexibility.
This has to do with the Beijing And Marrakesh
treaties that Dana mentioned in the copyright
space. Sowe're going down to the Hill to explain
what those treaties are about and why they're a
good thing.

So I very much appreciate being invited
to participate. Dom Keating and Amy Cotton and
I met yesterday with the international
subcommittee and went through a whole range of
international issues we're working on, including
geographical indications and the update of the
WIPO Lisbon agreement, including what's
happening in more detail on TM5 and a number of
other issues. But this was the one I know that
TPAC, as a whole, was most concerned about. And
we began the process of looking again at the
allocation of the funding for the attaché program
last time and we've done our homework. We wanted
to come back and report to everyone on where that
stood.

So as we discussed at the last meeting,
when the Attaché program was first established

about 10 years ago, there was an agreement among



the commissioner for trademarks, the
commissioner for patents and the head of my
office, which was then, I believe, called Office
of Legislation and International Affairs (OLIA),
but it's changed names so many times it's hard to
keep track. And the agreement then was that the
cost of the program would be split between
trademarks and patents with trademarks covering
55 percent and patents 45 percent. And the
reason for that allocation, as I understand

it == I wasn't there -- but it was that there was
an assumption or belief that the attachés would
be spending somewhat more of their time helping
trademark owners with their issues than patent
owners.

What we did last time to try to be
helpful in helping TPAC determine whether that
still made sense was to provide some information,
pull together and provide some information on the
training and outreach programs that the attachés
conduct. And when we looked at the amount of time
in those programs that were spent in trademark
issues, it was about 42 percent, which was

obviously somewhat lower than the 55 percent.



But it was only a small piece of what
the attachés do because they do the training and
outreach programs. They also meet regularly
with stakeholders and industry. They meet with
the host governments. They do work for us on
Special 301. I mean there are many, many things
that the attachés do, other than the training and
outreach programs.

So what we asked the attachés to do is
to provide a more full report on everything that
they do, not just those programs. So they've
started to do that since, I guess November, since
after the last meeting. And, so, we have some
preliminary data.

So what we asked them to do is to track
everything and provide percentage of all of their
time that was spent on trademarks, on patents, on
copyright and on other. And I tried todrill down
on what other would mean, and it definitely
includes within IP issues that are not patents,
trademarks or copyrights such as trade secrets.
And I'm sure that all of you are aware that that's
becoming increasingly a very high priority for

U.S. businesses around the world, and also for the



administration, which has put in place, as of a
year or two ago, a very comprehensive strategy for
dealing with trade secrets internationally.
And also, of course, a big chunk of the
other time has to do with all the administrative

and managerial work that the attachés have to do.

They're part of internal embassy meetings. They
serve as post officers. They hire and train and
supervise local staff. I mean there's a lot of

regular ongoing administrative and supervisory
work.

So we have now a somewhat small data
sample. It's three months, essentially, worth
of reports from the attachés. And when we looked
at it, 1t was quite interesting because, if you
compare the amount of time the attachés spend on
trademark work as opposed to patent work, it turns
out it is more than twice as much time on
trademarks. So the numbers came to 42 percent of
their time on trademark issues, and I think it was
about 18 percent on patent issues, so less than
half. And that's where you can allocate it
specifically to one or the other.

And what I find particularly



interesting about that is that 42 percent is
exactly the same number as the percentage of the
training programs and outreach that we measured
before. So it was interesting that it's so
consistent. Then we did an adjusted average, so
again, that agreement going back 10 years had been
that, for the work that was not specifically
trademarks or patents, the division would be
one—-quarter trademarks and three quarters
patents. And that sounds somewhat arbitrary but
that was the judgment made at the time.

If you adjust for the other category
using that traditional
one-quarter/three-quarter split, it would come
to trademark share being about 52 percent. So
that's a bit below the current allocation, but not
a lot below.

So, a few thoughts about that. So one
is that that's only three months of data and that
is only a fairly small window. So what we would
like to do 1is collect at least another three
months so we have half a year, and to see if the
same patterns and percentages continue.

The other question that we discussed



with the international subcommittee yesterday
was whether the one- quarter/three-quarter split
for the other work, the non- patent and trademark
work should be continued or whether that should
be revisited, and maybe whether it should be
revisited to make it more proportional to the
percentage of our overall budget, that's
trademark work versus patent work, which
obviously would bring the trademark share down
considerably.

So I would just say we're completely
open to looking at that. What we would like to
do is collect an additional three months data,
look at if six months still turns out to be about
the same or whether there's any adjustment, and
then to present the data and the methodology to
the activity-based information Steering
Committee within the PTO for them to look at it.

And they had approved the past
allocation, so this would be -- you know. Look,
it's been 10 years; the program has grown a lot;
we have a lot more data now; and let's look at
whether the same percentages don't make sense.

So that's what we would propose to do. And then



we would be able to come back again to your next
meeting, if you so choose, to report on all of
that, on what the process is in the ABI and also
what the six months of data shows.

MR. TEPPER: Thank you very much. And
I'd 1like to just amplify a couple of things. I
think that we definitely appreciate the effort
you all are putting in and taking a look. For
anyone who's not familiar with the term ABI, this
is activity-based accounting. And OCFO, I
should have mentioned when Frank was speaking,
they are an award-winning organization within the
government. They do a really great job of paying
very close attention to how to allocate each
activity and the time and the effort that is being
put in when we need to make a decision on sharing
cost between patents and trademarks. And so, the
folks in the attaché program are trying to apply
this model, trying to gather the data. And we
obviously understand this is very early stage but
we very much appreciate the effort and attention.

The other thing I would like to comment
on, just as a benefit, I think that you all have

heard a couple of presentations in our past



meetings about this program. Our committee
certainly became aware of the program and we
applaud the progress in sort of understanding
better, you know, how we're allocating the
funding. But more and importantly, making sure
that the trademark community is aware of this
valuable resource and the good work that our
attachés are doing.

And I'd like to at least let everyone
know that one of the benefits, I think, there was
a meeting in December when the attachés were all
here at the PTO. All of the associations
attended. So, I mean we had some representatives
from the advisory committees, but the INTA,
AIPLA, ABA —-- I know some folks in the room here
on behalf of the associations were able to come
in and have a dialog. And we think that that will
go a long way towards helping to inform what our
attachés are doing out there on behalf of
trademark owners, particularly since we're at the
TPAC meeting today, but in also increasing and
raising awareness of this resource.

The way I would like to put it, I think

most of us, when we file a trademark application,



don't think about the fact that part of what we're
supporting and funding are some very high level
experts on the ground in a lot of widely differing
regions, in terms of their legal system, how far
along they are and the problems they're facing.
So we are grateful for that progress, as well, and
look forward to continuing to work with you guys
to expand that dialog. Are there any gquestions
for our policy folks this morning?

MR. LOCKHART: I don't have a question,
but just as a comment and following up on what you
just said, Maury. You know, I think that the INTA
bulletin might well be interested in publicizing
this program. And I don't think it's something
that a lot of people know about yet, but it's a
very valuable program. We ought to try and
educate people, 1if we can.

MR. TEPPER: Thank you, Tim. I don't
know if we have a bulletin editor listening but
I'll take that comment. Yes, please.

MS. Perlmutter: And just to add, we do
intend to continue every year having these
meetings when the attachés are in town. And

we've now expanded so that we are taking them out



on the road. They were in Silicon Valley,
Northern California in December before they came
here. And we're hoping to start bringing them to
our satellite offices as well so people in those
regions will have an opportunity to meet with them
and talk to them.

MR. TEPPER: Great. Thank you for
that. You know, I've looked into this. 1It's
probably unlikely we're going to get to hold a
TPAC meeting with the attachés in Marrakesh or
Mexico City any time soon, but you never know.

MR. MURPHY: Although we would
certainly be happy to do that.

MR. TEPPER: I'm open to it. Do we
have any questions from the public today? All
right. Well thank you folks very much. We do
appreciate all the effort that you're putting in
and look forward to working with you guys on that.
All right.

We'll move back to our agenda now, and
I want to, again, welcome Commissioner Denison.
I'mreally excited to hear from Mary on our update
on trademark operations. I'm going to continue

a challenge because I know we have every high



level of confidence. 1I've always asked, as we go
through the updates, if any member of our
committee can find a statistic that Mary is not
already aware of and is not already addressing or
has an answer for, I'll give you a prize. I've
not specified what the award will be, but this is
something we've done for a while and I have no
doubt whatsoever that Commissioner

Denison -- we're not going to be able to trip her
up but we'll try, nevertheless. So, thank you,
Mary.

MS. DENISON: Thank you, Maury. I
just want to start off by saying that I'm really
honored to be the new commissioner for
Trademarks. As many of you know, in 2013, the
USPTO was the number one best place to work.
There's a reason for that. People here are
wonderful. I came from a different world in
2011, and one of the first things I noticed was
how great the employees are. They're smart,
they're dedicated and they are doing their best
to do a really great job. So it's been a real
treat for me to be here and to have been elevated

to commissioner is a real honor for me.



We did come in number two last year, so
we're working very hard to go back. We did
improve last year but we still were inched out.
So I'm really hoping that we'll go back to our
well-deserved number one spot, although, you sort
of feel like you have a target on your back when
you're number one. So, at any rate, I look
forward to working with TPAC and with the public
and our employees to make this a better place.
Thank you.

I'm not going to go over every detail
in the slides. The first slide shows what our
results were from 2014, our targets for 2015 and
where we are right now with our results. So 1if
you look at the quality slides, you'll see that
we are doing very well on our quality goals.
We're above them in every case, and we hope to
continue that and I'm sure that we will. The
quality 1is very important to us. And we
emphasize that constantly to the employees and
they are obviously doing a great job.

With regard to e-government, as you
know, in the past we used to measure the number

of applications that were filed electronically.



Since we're over 99 percent, we switched and we
now measure the use of electronic filing
throughout the process. And so our target for
this fiscal year is 80 percent we are at 81.1
percent now. And we're hoping that, with the new
reduced fee option, which I'1ll talk about more in
a minute, even more people will be choosing to go
fully electronic for us. It's good for
everybody. It's good for us. It's cheaper for
us, and we think that it improves the quality if
you go fully electronic with us.

Application filings are up 7.5 percent
over last year. I think that's certainly good
news, the fact that people are continuing to file
applications.

The next slide up shows our pendency,
and we like to keep it between two and a half and
three and a half months for first action. And we
are right on target at 3.1 months, so we're very
pleased about that. And we also look at the
pendency to disposal. We have two numbers on the
chart. One is the disposal pendency from the
date of filing to issuance of a notice of

allowance, registration or abandonment, and that



includes suspended and inner-parties
proceedings. That is obviously a higher number.
And then, we have one that excludes the suspended
and inner- parties proceedings, and that's a
lower number. We are well within our targets on
both of those.

MR. HUDIS: Commissioner, before you
go to the next slide, the comparison of Fiscal
Year 'l4 to 'l5, that can't be year-over-year
comparisons, are they? So it would be the second
column compared with the fourth column.

MS. DENISON: No, no, it's the target.
The variance is, it's not a 'l4 comparison, it's
within '15. So for example, on quality, 1f we
were at 95.5 percent as our first action target
goal and we're at 96.9 percent, then we are 1.47
percent above where we want it to be. So these
are only Fiscal Year 'l5 comparisons.

MR. HUDIS: Okay.

MR. LOCKHART: Your Fiscal 'l5 1is
year—-to-date.

MS. DENISON: Yes. Correct.

Correct.

MR. HUDIS: All right. So that would



be October, November, December, January.

MS. DENISON: And January. Yes.

MR. HUDIS: So it's four months.

MS. DENISON: Yes.

MR. HUDIS: Okay. Thank you.

MS. DENISON: Okay. So I mentioned a
moment ago that the filings are increasing, and
as a result, we're hiring 43 new examining
attorneys this year. We have a group starting on
March 9th and then we'll have another group
starting in May. And we need to keep hiring to
keep up with the filings, otherwise, we'll miss
our pendency deadlines. We're excited about the
new group coming in. We had over a thousand
applicants when it was posted for, I think, a
week. So there seems to be a continued interest
in coming to work at the USPTO.

I mentioned a moment ago that we had
reduced fees that went into effect on January
17th, I just want to go through those quickly for
people. Paper filing fees, they have been
unchanged. A regular TEAS application is also
unchanged. So what is different is that we added

a new fee, which is called TEAS RF, which stands



for reduced fee. It cost $50 less than regular
TEAS. And what the difference is, is that you
have to file electronically, but you also have to
authorize email communication with the USPTO and
agree to file documents electronically during the
entire prosecution of the application.

The requirements of TEAS plus that you
file a complete application, and that you pick
from our ID list are not present in the TEAS RF
file. We do like it, of course, if people file
TEAS plus. So we reduced the fee for that, as
well. The TEAS RF is a new option at $275 per
class, and the TEAS plus application has gone down
to $225 per class. In addition, we have also
reduced the renewal fee from $400 a class to $300
a class 1f you file electronically.

Now, John Owens and Raj Dolas will be
here in a minute to talk about Trademarks Next
Generation known around the office as TMNG. And
we are working very hard with the Office of the
Chief Information Officer to come out with new and
better software products. We have 26 different
systems that are needed to run the Trademarks

operation. And so we have been in the process for



several years of trying to improve it and we are
making progress.

While it's not so visible to the public,
we do have a more stable system than we used to,
and we are hoping to come out with a major system
for the examiners. We call it FAST, first action
— system for Trademarks. Anyway, it's the major
system for issuing office actions that the
examiners use. So John Owens and Raj Dolas will
be giving you more information on that, coming up.

Another thing that we have done
recently is we have, for the first time, started
sending out curtesy email reminders for
post-registration maintenance documents. So if
you have an email, a current email that works,
then you will get one on the first day of the
statutory filing period. What it does is it
notifies registrants that they have a year to file
their documents or, for an additional fee, an
additional six months for the grace period. And
the reminders provide links to the applicable
TEAS forms for making the filings.

As a lawyer, if you or your client don't

want to receive the reminder, you just have to



delete the email information because it's going
to all the emails that are in our record that are
current. So that's the key. If you don't want
your client to get it, then you'd delete their
email information and then it will only come to
you. And you can, of course, delete your own.

But to ensure receipt of the courtesy
email reminders, I would remind people to add the
USPTO to their "safe senders" list and/or confirm
that the email server will accept email from the
USPTO and will not treat it as junk mail or spam.
We have some reminders on our website about how
to do that, and we're happy to help anyone that
is having problems with spam if they would let us
know.

As many of you know, over the last
several years, we have been conducting a post
registration pilot. The purpose of the pilot was
to assess the accuracy and integrity of the
register. And I know that some people in the room
were among the lucky 500 whose cases we selected.
And what we did was, i1f you were selected, if your
case was selected, we asked for additional

specimens on your post registration filing. We



have now completed the pilot and we have an
interim report that is on our website. We will
issue a final report but we have -- full
statistics that are now up on the slide that you
can see.

You can see that more than half -- the
averages are not up here, but more than half -- I
believe 52 percent of the registrations were
unable or did not verify use. I believe it was
a total of 36 percent actually deleted goods and
16 percent did not respond. So that means a total
of 52 percent did not verify previously claimed
use. That is a figure that we need to address.
And so we have had a roundtable to talk with the
various bar groups about how we should best handle
this. We have also discussed it with TPAC.

At the roundtable that we had, we looked
at certain specific proposals. We looked at
requliring a specimen of use for every good. We
looked at increasing the solemnity of affidavits.
We discussed having random audits and we also
discussed permitting third-party challenges on
an ex-parte basis. The primary interest in the

room was the ex-parte proceeding. There was some



interest in continuing random audits in the pilot
We don't look at these as mutually exclusively
options. We are happy to consider what I'11l call
belt and suspenders options. So the ex-parte
proceeding would be loosely based on the Canadian
proceeding, if we were to proceed that, what is
known as a section 45 in Canada of their trademark
act.

Several of the roundtable participants
were actually Canadian practitioners, and we also
will be discussing with the Canadian government
officials to get more information from their
perspective. These are the things that we're
considering. And we're happy to consider other
options as well. If people have suggestions or
strong feelings about it, please let us know
because this is very much an open discussion at
this point.

The next thing I wanted to discuss was
what we call technology evolution issues. For
several years, users have been coming to us to ask
us to consider letting them update their
registration to reflect changes in technology.

Say, for example, if they had a registration that



was for 8- track tapes or CDs, they might want us
to change that into something with more modern
technology.

So we have generally received positive
feedback from the public on the concept, and we
have been talking about what to do about it. We
had a roundtable last spring and people were very
much in favor at the roundtable of us trying out
something. So we then posted a specific proposal
as to the way that we would handle this, which
would be a petition procedure. And what would
happen is someone could petition us. They would
request waiver of the scope rule, due to
extraordinary circumstances. They would also
have to state that a third-party would not be
injured and that justice would support it.

And in this petition, they would
declare that, due to changes in technology, the
petitioner can't show use. They would also have
to say that they're still using it on the same
content. And if they were not allowed to make the
change, they would have to delete the goods or
services. So, the comment period on this is

closed and we are working on finalizing a new



procedure. And sometime in the next few months,
we hope to implement this procedure. Stay tuned
for that one. 1It's coming.

MR. HUDIS: Commissioner, before that
procedure goes out, are you going to put that out
in the Federal register for comment?

MS. DENISON: We have already put it
out for comment, I believe.

MR. HUDIS: Oh, all right. So then,
once this procedure is fully in place, then you
would have to publish it again in the Federal
Register, this is what we're doing?

MS. DENISON: Yes.

MR. HUDIS: Right.

MS. DENISON: Yes. But the comments
have already -- they're done. Another thing I
wanted to mention today was something called the
TM5. Sharon Marsh and I and others from the USPTO
traveled to Tokyo in December to participate in
the TM5. 1In the past, there was a group known as
the Trilateral. And that was the European Union,
OHIM, and the Japan Patent Office, JPO, and us.
It expanded several years ago and now includes

KIPO, the Korean Intellectual Property Office,



also pronounced KIPO -- depending on who you talk
to -- and the Chinese Trademark Office.

And so, now we've changed the name to
TM5 and we meet annually in various locations.
We are planning to host this fall. We thought we
had a date but it fell through this week. So
can't announced the date yet but we will be
hosting sometime this fall. So I apologize, the
date on the slide is incorrect. And the purpose
is to promote cooperation and collaboration among
the top five trademark filing offices. These
offices handle more than 50 percent of all the
applications worldwide.

There is a TM5 website for those who are
not familiar with it. You might want to take a
look at it. 1It's T-M-F-I-V-E.org. So I would
encourage people. The Koreans have worked very
hard and they have gotten the website up and
running, and it will give you a lot of details
about the various projects that we're working on
together.

The U.S. has several projects, one of
which is the common status descriptors. The

group has finally agreed on the terms that we can



use so that everyone uses the same terms. So
that, if you look at something in one of the five
members, it will be the same word that is used in
the other ones. Sowe're trying tomake it easier
for people to understand where things are in the
process.

Our next step is to work on icons that
would correspond to the descriptors because we
think that will help with the international
nature of the thing. Another project that we've
been working on, the U.S. is heading up, is an ID
list.

As some of you may know —-- I'm not sure
if you've ever noticed it and I don't know if the
camera can pick this up. I don't have it up on
the slide, but if you look at our ID manual, on
the right side of it, it's something that says
TM5. And under it is a T. And what that means
is that that particular item is accepted in all
the members of the TM5. So it's helpful to you
in planning internationally. If you see a T,
then you know you are not going to have a problem
in one of the other members of TM5, in terms of

the goods description.



We have recently looked at this and
China has now joined, so all five members are
participating. We have 14,000 IDs that are
acceptable to all the partners, which is great.
We also have other participants who are not
members of the TM5. They are Canada, the
Philippines, Singapore, Mexico and the Russian
Federation. And to participate in this, they
have to have agreed to eccept 90 percent or more
of the 14,000. We also have Colombia and Chile
who have recently joined the project.

Another project that we're working on
at TM5 is the indexing of non-traditional marks.
We are working on a questionnaire to poll the
other partners to gather information about how
the partners index their non- traditional marks.
And once we get that done, there will be a working
group that will be formed, and we will try to
define a non-exhaustive list of non-traditional
marks and then try to consider how to come up with
a consistent way to treat the indexing of these
throughout all the members of TM5. And we think
that will be helpful to people who are looking for

information on non-traditional marks.



Bad faith filings is another project.
That one is headed by the JPO. It remains a big
concern for people. 1I'll define bad faith
filings is when someone takes a well- known mark
and another country registers it and, then,
perhaps wants to ransom it back to the original
owner. And JPO leads this project. We had a
meeting on it in Hong Kong. We had one in Japan.
I think we've had maybe two others in Beijing or
somewhere in China, and we're continuing to work
on this because we know it's of great interest to
our users.

We're also working on a project to
improve the convenience of applicants using the
Madrid protocol. What we're trying to do is
devise a standard chart presenting information
about procedures in the various members when
people are designating Madrid protocol
countries. And so we're trying to work on this
chart and we would hope to post it on the TM5
website when this i1s done.

These are just a few of the projects
that are going on at TM5. As I mentioned, if you

want to go to the website, you can see all the



projects. But I thought these were probably the
ones of most interest.

The next TM5 meeting will actually be
during the INTA meeting in San Diego in May.
There will be both a TM5 meeting and a TM5 user
session likely to be held on Monday, May 4th in
San Diego for people who are attending the INTA
meeting.

Okay. I wanted to close with one bit
of information. Customers continue to receive
large amounts of third-party solicitations and
some of them aremisleading. And I wanted to tell
you what we were doing about that because we're
very aware of the problem.

The TEAS filing receipt says something
about it. We have an orange sheet that goes out
with registration certificates. We've included
it in our basic facts booklet, which is also in
Spanish now. There are pop-up boxes when you're
a first-time visitor to the USPTO warning you.
There are courtesy reminders for maintenance
filings, the ones that we started sending out,
they have something in there. The Trademark

Assistance Center includes it in some of their



emails. We're working on a video about it. And
we have also met with an inter-agency mass
marketing fraud task force to provide them with
information on the issue. So we are aware of it
and we're doing what we can to raise the awareness
level of people.

We also have certain letters that
people have received, samples, up on our website.
There's one more thing, and that is that we are
hosting a lot of events for entrepreneurs and
trying to increase the awareness of the business
community of the importance of trademarks.

When Craig Morris, who's spearheading
this effort for us, when he goes out on the road,
he asks people who has a business plan and
everyone proudly raises their hand. And then he
says, and who has trademarks in it? And most of
the time no one raises their hand.

And so, we're just trying to get the
word out that you need to think about trademarks
early on in the process, not after you get a cease
and assist letter. And so, he has a heavy travel
schedule all over the country. And I think his

goal by the end of the year is to have covered 48



states in the last two and a half years. I'm not
sure he's going tomake it but he's doing his best,
and we'll continue the effort next year if he
doesn't quite make it.

Another thing I wanted to mention to you
is we have roundtables coming up with INTA. I'm
going to be at one in Denver in March at the
satellite office. I'll be also at one in New
York. There will be one in September in Houston
and other people from the office will be
attending. We're going to be doing them in
Phoenix, in Boston, in Pittsburg. We're trying
to get out there and reach members of the bar.
We'll also be doing a roundtable with the ABA
Spring Meeting in March. And I think that is it.

MR. TEPPER: Thank you very much, Mary.
It was gquite a tour de force, in fact. Just a
couple of comments I'd like to amplify. First of
all, I think you've noticed, I want to thank the
office for all of the work they do. Mary 1is
right, this is a great staff. The folks that you
see here, we have excellent leadership, as you
have seen. But I want to also thank all of the

examiners, the legal instrumental examiners, all



the folks who are working. I know some of you are
listening today but we appreciate the fact that
it takes everyone working together to make things
work so smoothly.

When we look at these reports, it's
really great to see how carefully we monitor
things and stay on track. But that only comes
from everyone's efforts. And we are very
fortunate to have the talent at work that we do.
Those of you in the public heard several outreach
opportunities. I encourage you to take the PTO
up on it.

If you have thoughts -- you heard
several policy opportunities. Even the Federal
Register notice on Changes in Technology, please
participate and share your views with us. That
always seems to be where people point out that
8- track tapes no longer exist. I don't know why
that's our favorite example. I'm a little sad
and I know there was some of the great music
catalog that's lost. I guess we could be
grateful that, I think, some of our committee
members favored acts from the eighties; White

Lion and Mega Death, 38 Special, Night Ranger, REO



SpeedWagon. Their music is still available
digitally so we can be grateful. But if you have
used, please make them known.

You heard on electronic filing, by the
way. You know, we are on track on our target, and
that's good. But I still want to know why 20
percent of you are sending paper into this office.
All right? So if you have a reason, I know that
you've heard the roundtable schedule. Our
commissioner is out there and she has reached out
to folks. She has sought input.

But if you have a reason to send a piece
of paper in here where you can't use the
electronic system, please let the office know.
They really will try to do something about it for
you. And i1if you don't have a reason, I want
everyone else in this room to join me in saying,
shame on you; you are costing all of the rest of
us money when you fail to use the electronic
systems. They are more efficient. They are
cost and time saving, so I really do encourage
everyone to look into that.

We ought to be at a near 100 percent

electronic rate. I think it is the 21st century



and I know it has been for a while. So I do,
again, invite folks to share your views or share
any issues you see. But as my dad said, speak now
or forever hold your peace. If you don't have
those, then please do look into catching up with
that, joining the rest of us in taking advantage
of those efficiencies.

Finally, 48 states -- I think it's worth
one thing that we -- we might not see day-to-day.
I don't think Craig Morris is in the room but you
need to give him thanks. He is reaching folks
that you and I don't typically deal with or see,
but I want everyone to remember it makes a big
difference, right?

A lot of the headaches we have are from
businesses who don't have the sophistication to
understand trademarks and how they work. And if
we can get to them before they make bad decisions,
it saves all of your clients and all of your
companies money in avoiding conflicts and
confusion. So that goes a long way to making
things work better for us. You may not notice it
day-to-day, but it really does have an impact.

So we are fortunate to have all of the activity



at this office that we do.

That being said, I think I've run
through my comments. I'd like to see do any
members of the committee have questions or
comments for our commissioner?

MR. LOCKHART: Actually, I have a
question, Maury, I wanted to follow-up on. Well,
first of all, to echo what you said about trying
to get away from paper filings whenever possible.
But Mary, you indicated about 20 percent of
filings are now done on paper. But apparently,
applications are a pretty small percentage of
that. 1Is there a theme for what the rest of the
paper filings? Are they office action responses
or is 1t just kind of a mixed bag? Can you
characterize it in some way?

MS. DENISON: I think it's primarily
office action responses.

MR. BARBER: Yes. One comment and one
question. On the proof of use issue, first of
all, I just want to applaud the Trademark Office
for taking a hard look at this. And it's
obviously a problem if 52 percent of Section 8

affidavits are incorrect and overbroad. There



are ways to address that on the back end after the
Section 8 affidavit has already been filed, and
there may be ways to address it on the front end
to try to improve and minimize overbroad Section
8 affidavits that are being filed in the first
place.

The Section 45 proceeding and the
random audits do it on the back end. And I agree,
these are not mutually exclusive but I'd like to
try to focus some attention on improving it at the
front end, as well. The one suggestion that I've
heard made is requiring a specimen for each good,
and that's seen by some as being very draconian
Or very expensive on applicants.

Another idea that I've had and like to
suggest here is —- because I think that one of the
problems i1s that it's so easy in a Section 8
affidavit just to say I'm still using all the
goods, without really focusing on each particular
good.

So I think, if you basically had a
checkbox for each single item in the description
of goods and you require the registrant to

affirmatively check off each specific item under



oath that's it's using the goods on, and if you
don't check a box, it's out of the Section 8
affidavit. I think that might be very helpful in
improving the accuracy and getting registrants to
focus on which items they really are still using
the mark on if you require them to affirmatively
identify it by a check-off box each item that
they're still using the mark on, as opposed to
requiring a specimen, which might be a little bit
expensive.

MS. DENISON: Thank you. We'll look
into that.

MR. BARBER: My question, if I
could -- a different subject. But on the statics
for efficiency, I noticed that in the first part
of Fiscal Year 2015 here, the number went from
$555 in Fiscal Year 2014 to $639 in Fiscal Year
2015, which is still on target but it's quite a
bit above what it was in 2014. I was just
wondering 1f you've identified what the reason
for the increase was there.

MS. DENISON: Let me ask. I think it's
more in line with what the target was the year

before, the 639. But let me ask Karen



Strohecker, who's my financial head to come up and
address that.

MS. STROHECKER: Hi. So the question
is why the increase in the efficiency measure.
First, let me explain what it is. Okay. So the
efficiency measure is simply the total cost
reported as a trademark share of the USPTO cost
divided by the number of office disposals.
Office disposals being a combination of
registrations and abandonments. So the
combination of increase in cost during the first
quarter of Fiscal 2015 and lower than planned
office disposals drives up that result. Does
that answer your question? Thank you.

MS. TEPPER: Thank you very much,
Karen. We appreciate that. All right.
Jonathan, I believe you have a question.

MR. HUDIS: Commissioner, we spent
some time on Mr. Barber's idea for the check boxes
on the statements of use affidavits. Since I
attended your roundtable on ways to improve the
quality of these filings, would Mr. Barber's
suggestion be in line with the office's proposal

on enhancing the solemnity of the declaration



filed? 1In other words, it is forcing the
signatory to go deeper into the affiant’s
knowledge, aside from yes, we're using the mark
on all the goods, what Mr. Barber is suggesting,
that the affiant must say “I or my company are
using the mark on all of the goods checked.”

MS. DENISON: Yes. Well we had very
little interest from the public at the roundtable
in increasing the solemnity. People basically
said that they didn't think it would do any good.
But this is sort of a variation on that that I
think people might have a different reaction to.
So yes, I think it fits in with that and I think
it is something that we'll definitely consider.

MR. HUDIS: Because, what we were
looking at at the time of your roundtable was
basically enhancing the words of the declaration
being signed, and that i1s why I believe the
consensus was it wouldn't do any good. Mr.
Barber's suggestion is much more granular than
that.

MR. TEPPER: Thank you. Yes. This
reminds me of —- I'll just saying trying to make

your kids pay attention. Because certainly, my



clients are great and they pay attention to
things. But I hear there are some out there that
maybe don't take it quite as seriously. Well, my
clients may be listening today. Katheryn, I
think we have a question.

MS. BARRETT-PARK: Yes. I wanted to
follow-up a little bit, Commissioner Denison, on
some of the good news you reported on the TMb).
And I first want to say, I think all the efforts
that your office ismaking -- and I know Amy Cotton
works tirelessly on these things, as well, to sort
of further harmonize Trademarks is so critical.

One thing you mentioned was the
countries like Colombia, Chile, Canada, the
Philippines, Singapore, Mexico, the Russian
Federation on your project for acceptable IDs.
And I have two questions. Are there other
countries that you're trying to entice into this
project and who might be willing to join it? And
is there any thought that, in the future, you
would increase the size of the TM5 to be the TM6
or 7 or TM1Z2 and bring big and emerging markets
like the Russian Federation or some of the South

American countries into this process?



MS. DENISON: There is no current
conversation about expanding the TM5. That's
not to say that there wouldn't be one in the
future, but right now that has not been discussed.
We're still kind of getting China and Korea
integrated, and so, I think it would be premature
to talk about expanding it at this point.

The other countries that are on the ID
list, I think that there are some more that are
considering it. I don't have the list with me but
their definitely are others that are considering
it. The thing is, they have to look at it. They
have to look at 14 thousand things and think, can
I take 90 percent or more of these in my country.
So it is quite an undertaking for a country to sign
on to this. It is not something they just decide
to do. They have to spend a lot of time, and in
some countries, the resources are limited. So,
I hope that answers your gquestion.

MS. BARRETT-PARK: Yes. Thank you.
And I have one other question. You mentioned
that you are working on a standards checklist or
chart from Madrid that would be on the TM5

website. Again, that's something I think would



be incredibly helpful. 1Is that standards chart
only for the members who would like to discuss
standards that apply for the members in the TM5
countries or is it generally applicable to all of
the members of Madrid, if that make sense?

MS. DENISON: We're certainly starting
with the -- we've got it to the first five, so
we're tackling one thing at a time and that's
where we are right now.

MR. TEPPER: Thank you. Any other
questions for our commissioner? Do we have
questions from the public this morning? Thank
you very much. Well in that case, I'm pleased to
welcome everyone's favorite portion of the
meeting, and that is your break. We'll resume in
about 10 minutes. Thank you.

(Recess)

MR. TEPPER: All right, thanks to all.
We are going to resume our meeting and very happy
today to have Chief Judge Gerry Rogers to provide
us an update on activities at the TTAB. Thank
you, Gerry.

JUDGE ROGERS: Thank you, Maury, a

pleasure to be here as always and relatively good



news to report, which is always a good thing.

So let me start with some of the details
of our operations through the first quarter. And
I know we had a question earlier about some of the
statistics on the performance measures on the
trademark filing, so I want to explain the
variance figures on our chart. We've got our
2014 results here. We've got the 2015 results
through the first quarter and the variance is how
do the first quarter numbers stand up to one
quarter of what we did last year in most cases if
there's no target? If there's a target, then
it's a variation from the target.

So staffing is the first item on this
list and I wanted to bring everyone up to date.
We're pretty close to being fully staffed, but we
are in the process of hiring a couple of
attorneys. As you know, trademark filings have
gone up. Inevitably, that means TTAB filings go
up, so we are very close to having start dates for
two new attorneys. One is going to replace
Cheryl Goodman, who was promoted to a judge
position, and we just decided to add a second

attorney at the same time that we're bringing one



onboard. And in this year's budget we had four
judge positions and we can use those as needed for
either judges or attorneys, so we decided to
repurpose one of those for this second attorney
position. So those two people will come onboard
sometime here in the second quarter we hope or
early in the third quarter. And we will then
still have three additional positions that we can
use for attorneys or judges during the remainder
of the fiscal year, kind of keeping an eye on
inventory and seeing how things go. As we'll see
when we get a little further down on the chart,
the inventory was up a little bit in the first
quarter, within goal, but the high end of the goal
and so we're kind of monitoring it closely. Of
course, we're working on January and I'll work on
February monthly reports this weekend, so we'll
have a better sense of how things are going in the
second quarter. And it should be no surprise if
we decide to add another judge, too, at some point
early in the year and maybe another couple later
in the year. But it's all going to depend on the
inventory and how it goes.

The next line of this chart shows the



incoming filings. Again, the variances are we
don't have targets for filings because we don't
really know how much we're going to get. One of
the things that's difficult for the board is we've
never had really good predictive models to figure
out how much work we're going to get out of the
examining operation, how many appeals we're going
to get, how many oppositions. So we really never
try to set targets and we just deal with what we
get as best we can. I would say in regard to these
first quarter filing results for appeals,
extensions of time to oppose, oppositions and
petitions, the increase in notices of appeal is
perhaps a reflection of the fact that at the end
of year examining attorneys are putting out a lot
of work in the second half of the year to get their
production where they want. We may get more
notices of appeal in the first quarter as a result
of that.

It's probably a little bit surprising
that extensions of time to oppose and notices of
opposition might have gone down. But, again,
these are variances based on what we got in the

first quarter versus one quarter of last year's



numbers and not quarter versus quarter or last
quarter. And they do tend to fluctuate a good
deal, which means I am not surprised at any of
these figures because they can go up or down
within a quarter based on one big month or one slow
month.

The next line on the chart: Overall
pendency, total pendency commencement to
completion, again pretty standard stuff that
we've been seeing for the last year and a half or
so. The slight increase in overall pendency on
appeals is really not statistically significant
and I do not see that as a harbinger that appeals
are going to start taking longer. I think this
is a natural fluctuation here. Trial cases, down
a little bit, again just kind of a natural
fluctuation, but always a good thing when overall
pendency and trial cases go down. And I would
point out that for the last three fiscal years
we've had decreases in overall trial pendency.
So that's a trend we hope to continue. I don't
know how far we can drive it down, but we'll see.
At some point we'll kind of reach the limits T

think absent systemic change in the way we conduct



trials, but that's another discussion we'll have
later on about the roundtables that we'wve had
recently.

Significantly, we had a really good
year in accelerated case resolution, ACR cases.
Last fiscal year it was 1 in 6 decisions in trial
cases came as the result of the parties going
through some form of ACR. That was a real
validation I think of the concept and of the hard
work of our interlocutory attorneys selling
parties on the idea of ACR and parties warming to
it. So it was a little bit of a surprise we only
had one case go out following ACR in the first
quarter, but there are a number of them in the
second quarter. And, again, this is a figure
that has tended to fluctuate quarter to quarter
and year to year.

And as we move forward, proceedings of
the future we envision will involve a lot of the
efficiencies that we've seen people adopt in ACR
cases. So we may actually see ACR numbers if you
will in future years go down because we will have
taken the efficiencies in most ACR cases and

leveraged them into all cases. So then the ACR



cases of the future will be the real exceptions
where parties, for example, submit evidence and
arguments and exchanges like a cross motion for
some rejudgment approach. But some of the things
that now characterize a case as an ACR case, such
as testimony by affidavit or declaration,
increased uses of notice of reliance, that sort
of thing, we hope will become standard parts of
board trials. So that's going to have an effect
on this statistic as we move forward.

Moving to the two things that are
traditional performance measures for the board
and which focus on the things that we have more
control over -- in other words, how much time
Jjudges spend on getting out final decisions when
an appeal or a trial case 1s ready to be worked
on and decided on the merits, and how much time
do the attorneys spend getting decisions out on
contested motions when those motions are ready
for decisions -- the pendency figures are good.
They're well within targets. We had a 10 to 12
week target for pendency on final decisions,
excluding precedential decisions, and we're well

within that target for final decisions. We also



have an 8 to 9 week target. It's a tighter
target. It's a tighter window for the contested
motions. And we also have this secondary goal of
not having any contested motion be older than 12
weeks when it's decided. That goal, that second
goal, was not met in the sense that we had an
outlier case that had been pending with a
contested motion for 23 weeks. But keep in mind
this is one motion, and we may have in any quarter
at the end of the quarter a couple of motions or
three motions that are older than 12 weeks.
Again, they're the outliers. We would rather
have this really difficult hard-to-reach goal to
motivate us to stay on top of contested motions
and run the risk that we're going to have a few
outlier cases now and then that we can't keep up
with for whatever reasons that are individual to
those particular cases. But in general the
pendency figure I think is the more important
figure because that's the one that is telling
people what's happening in 99 percent of our cases
if you will.

Page 2, okay, we are on the right slide.

So production: Again, it's not unusual here.



Some of the production is low in the first
quarter. As is typical with a lot of government
work, you have a lot of employees who have
vacation time they've saved up to take in December
around the holidays and use-or-lose. So the
first quarter sometimes is a slower quarter.
It's pretty typical it's slower than the second
quarter. The production figures for the quarter
in terms of the number of cases decided on the
merits and contested motions don't really alarm
me even though they are down. Again, the first
quarter is lower than other quarters, and the
variance here that's being reported is versus one
quarter of what we did last year, not versus first
quarter last year. So the production figures for
the first quarter might actually be pretty
similar to the first quarter of last year. And
what we're really focusing on is not so much the
need to increase production when we have
inventory controlled where we want it to be, but
to control that inventory so that we don't need
to increase production because we have an
inventory right where we want it to be.

I report the precedential decisions



issued as expected. Again, it's a low number.
We would probably prefer more to be out in the
first quarter. You might recall there were a
couple of Supreme Court cases that took up some
agency time, trademark cases in the fall, and we
were certainly consulting with the Solicitor's
Office as they were consulting with the
Department of Justice and the Solicitor General's
Office on those cases. And the appeal work that
the Solicitor's Office has means sometimes takes
us a little bit longer some quarters than others
to agree on and clear the precedential decisions
that we want to issue as agency decisions. But,
again, last year we had a similar number of
precedents out in the first quarter and still met
our goal at the end of the year. $So this is a
figure that fluctuates, and I'm not concerned
that we're not going to be able to meet the goal
at the end of the year.

Looking at the next two lines, the
inventory numbers are goal, again, for cases
awaiting decision by the judges, is inventory
between 115 and 135 cases. We were at 135 cases,

so we were within our target range, but that's at



the higher end and so as I said earlier, that's
again something we'll keep a close eye on. It
could be at the higher end because of the typical
first quarter kind of production. But if it
stays high during the second quarter, that's when
we can go ahead and hire another judge or two as
will be necessary.

The inventory for contested motions,
again, alsowithin range. We want it to be within
130 to 160 and we're at 150, so that's on target.
And we're pretty close to either better than or
close to target in terms of the time within which
our customer service reps answer phone calls and
deal with the public.

So I'll stop there for a moment and ask
if there are any questions about any of the
performance measures before I get into other
things.

MR. TEPPER: Great. Thank you very
much, Gerry. I first want to applaud you. I
appreciate having the ability to monitor these
targets, and I agree with your observation. If
there's a variance and it's a variance we can

explain, we're happy to know about that. But



it's very helpful to be able to see sort of where
we are.

I'm curious and just for future
planning, when we are comparing sort of our
year—-to-date statistics, you mentioned a couple
of times that we're really comparing it to just
one-fourth of last year. And I don't know if this
would be possible or difficult to start tracking
to comparable quarters. I heard you, for
example, mentioning that towards the end of the
year perhaps appeals go up and it might happen
fourth quarter every year. It might be easier if
we were comparing to the comparable quarter to see
trends like that, to see if yes, this does happen
this time of year every year, so just a general
observation. But let me see